
(

administrative body; in such a case the judicial process is suspended pending referral of such

issues to the administrative body for its views." United SIDles v. Western Pac. ~. Co., 352

U.S. 59, 64 (1956). See also Far East Conference v. United States, 342 U.S. 570 (1952);

Texas &: Pacific R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907); Southern Pac.

Tramp. Co. v. San Antonio, Tex., 148 F.2d 266,272 (5th Cit. 1984).

Courts haVe long used the doctrine of primary jurisdiction to refer matters to the FCC

where the case involved a question of whether a practice by a regulated common carrier

complied with FCC regulations and policies. See, e.g., Cane~v. AT&T, 365 F.2d 486, 498

(5th Cir. 1966) , cert. denied, 385 U.S. 1008 (l967)(in antitrust case challenging carrier's

tariff prohibiting attachments to its telephones, district court properly refen:ed the issue of the

lawfuiness. of the tariff under FCC policies). See also Ambassadpr, Inc. v. United States, 325

U.S. 317,324 (1945) r'where the claim of unlawfulness ofa [tariff] Is grounded in la~k of

reasonableness, the objection must be add~essed to' the [FCC] .and not as an original matter

brought to the court").

Courts also have made prim~jurisdiction referrals to the FCC to determine whether

various state regulations conform to the Communications Act and with FCC orders. See Alltel

Tennessee. v. Tennessee Public Service Commission, 913 F.2d 305,309-10 (6th Cir. 199Q)

(primary jurisdiction referral in case alleging that a ruling by the Tennessee PSC with respect

to cost separations for federal and state ratemaking putpOses viola~ an FCC order); Air

Transpon Assoc. ofAmerica v. Public Utilities Commission ofthe StDle ofCalifornia, 833

F.2d 200, 206 n. 7 (9th Cir. 1987) , cert. denied, 487 U.S. 1236 (l988)(in case challenging a

state PUC regulation under section 202(a) of the Communications Act, "the district court
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properly retained' jurisdiction over the claim, while sending the parties to the FCC to allow that

agency to utilize its specialized, technical expertise to determine whether [the state regulation]

would interfere with the development of a rapid and efficient nationwide telecommunications

network").

In so doing, the courts have frequently noted the FCC's experience with technical and
.

policy issues arising from competitive entry into telecommunications services. See In re Long
, .

Distance Telecommunications litigation, 831 F.2d 627,630-31 (6th Cir. 1987) (in upholding

the referral of issues going to the reasonableness of certain practices by long distance
, !

companies, the Sixth Circuit noted the district court's reliance on "the pervasive nature of the

FCC's regulatory authority over the communications industry and the agency's long.. .

involvement in the process by which ., .• competitors of AT&T g$ed access to the long

distance telephone market"); Allnet v. National Exchange Carrier Assoc., 965 F.2d 1118, 1123

(D.C. Cir. 1992) (district court was correct in referrin2: tariff reasonableness issue because
, -.

"judicial resolution of [the] claims here would preempt the Commission from implementing

what amounts to policy decisions about [Commission] programs and technical questions on ~e

adequacy of fIled tariffs").

Th~ fact that Section 252(e)(6) of the 1996 Act authorizes this Court to review state

PUC decisions approving interconnection agreements does not preclude primary jurisdiction

referral of appropriate issues to the FCC in the course of such a re~iew proceeding. In the

1996 Act, Congress intended that the FCC would be responsible for making technical and

policy judgments in implementing the Act, and the statutory scheme requires this Court to

review the state decision for conformity with Section 251 and the FCC's implementing
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regulations. Accordingly. the Court must look to FCC regulations as providing the rules for

decision in its review of the agreements approved by the state PUC.

A primary jurisdiction referral to the FCC is, therefore, appropriate in the exercise of
I

this Court's judicial powers under Section 252(e)(6) when the case turns on a disputed

interpretation of FCC regulations, or when there is doubt as to how the FCC regulations may

apply to a particular factual situation. See Allnet, 965 F.2d at 1122 (concurrent gr~nt of

jurisdiction over complaints to district court and to FCC "does not prohibit the court from

withholding decision until the Commission has spoken on tecbpical or policy questions that
/

would detehnine the outcome"); Carter v. AT&T, 365 F.2d at 498 (referral of lawfulness of. .

carrier's tariff under Communications Act and FCC policy. preliminary to.trial court's

. . consideratio~ of action under the Shennan Act). A referral in such circumstances vindicates

Congress I expressed desire ·for uniform national ~tandards as well as the need for the "·expert

I

and specialized knowledge of the agencies involved .... " United States v. Western Pac. R.

Co., 352 U.S. at 64.

II. PRIMARY JURISDICTION REFERRAL TO THE FCC IS APPROPRIATE HERE.

A. The Number Portability Dispute.

SWB and AT&T apparently agree that it would be appropriate to refer the Number

. Portability Dispute to the FCC for initial resolution of the conflicting interpretations of the

governing FCC regulations. The FCC's regulation states that localexchange carriers ·shall

provide "transitional" number portability measures that "may consist of Remote Call

Forwarding (RCF), Flexible Direct Inward Dialing (DID). or any other comparable and

technically feasible method .... " 47 C.F.R. § 52.27 (a). SWB argues that this language
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limits AT&T to the specified transitional mechafiism ofRCF and DID, whereas AT&T relies

on the "comparable and technically feasible" language to argue that it is entitled to other

mechanisms.

Interpretation and application of the FCC's number portability regulation is a predicate

to any judicial review of this aspect of the interconnection agreement pursuant to Section

252(e)(6) of the A~t. Primary jurisdiction referral here ~ particularly appropriate because it

will place me construction and application of the FCC's number portability regulation in the

hands of the expert agency explicitly designated in Section 25~(b)(2) of the 1996 Act to
./

implement the number portability requirement. See Caner v. AT&T Co., 365 F.2d at 498-99. .

(primary jurisdiction appropriate. where the FCC: has ·specialized competence". to construe

communications tariff filings, and where the construction and application of a tariff are Ita

. .
critical, if not decisive, ~ssue" in the case).

B. The Intellectual Property Dispute.

Although SWB has not suggested primary jurisdiction referral of the Intellectual

Property Dispute. AT&T has moved for referral to the FCC of that issue as well. The FCC

agrees that the Intellectual Property issue is appropriate for such referral.

Underlying the Intellectual Property Dispute is the question whether AT&T or SWB

should be responsible for negotiating amendments to SWB's mird-party vendor agreements. to

the extent that such amendments are necessary for SWB to provide.certain unbundled network

elements to AT&T. The "agreement" approved by the Texas Commission places the burden of

obtaining such amendments on AT&T. AT&T asserts that SWB's statutory and regulatory

obligation to provide AT&T with nondiscriminatory access to unbundled elements requires that
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SWB obtain any necessary amendments from third-party vendors to provide AT&T with access

that is equal to that of SWB itself, and that placing the burden of obtaining those amendments

on AT&T would impair its ability to obtain those licenses on the same terms upon which SWB

has obtained L'lem. AT&T Consolidated Mem. at 13-14. In contrast, SWB argues that

requiring AT&T to negotiate its own licenses with SWB's third-party vendors would place

AT&T in exactly the same position as SWB and is inherently nondiscriminatory. SWB Motion

to Dismiss Pursuant to Rules 12(b)(6) and 12(b)(1) at 6.

Resolution of these conflicting interpretations of SWB',s nondiscrimination obligations

under the 1996 Act and the FCC's regulations is a task in the fl!St instance for the ~CC. The

FCC has not yet spoken defmitively on the application of i'ts nondiscrimination rules to the

intellectual property issue. See In re Implementation ofLocal Competition Provisions ofthe

. "

Telecommunications Act of1996, 11 FCC Rcd at 15710.(' 419). The application of the
.'

nondiscrimination rules to the specific facts here involves precisely the competing policy

choices and economic issues that Congress entrusted in the- first instance to the FCC'in the

1996 Act:

Moreover, the issues raised by the Intellectual Property Dispute have already be~n

raised in two proceedings now pending before the FCC. See Petition for Reconsideration and

Clarification of the Local Exchange' Carrier Coalition, at 26-27, filed Sept. 30, 1996 (assigned

to CC Docket No. 96-98); Petition of MCI for Declaratory Ruling (filed March II,

1997)(assigned to Dockets CCBPoI97-4 and CC Docket No. 96-98). The FCC's resolution of

the issues in these pending administrative proceedings will directly affect the Intellectual

Property Dispute here. The FCC submits th:lt jUdicial, and administrative efficiency. and well
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as consistency. will be best served by suspending the judicial proceedings until after the.FCC

provides the Court with the results of these pending agency proceedings.

CQNCWSION

For the foregoing reasons. the FCC respectfully suggests that the Court stay the

proceedings in this case and refer the issues identified above to the FCC.

.0
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

SOUTHWESTERN BELL
."' . TELEPHONE CO. et ale

Plaintiff,
v.

AT&T COMMUNICATIONS
OF THE SOUlHWEST7 INC. e/ ale

/ Defendant
and consolidated cases

)
)
)
)
)
)
)
)
)

ORDER

CA. No. A-97CA-132-SS

.<

"Upon consideration ofthe motion filed on behalfof the Federal Communications

Commission for leave to appear and participate as amicus curiae in AT&t Co~unicationsof

the Southwest v. Southwestern Bell Telephone COn C.A. No. A~97CA-029-SSt oneoftbe
• • 4 •

actions conso~idated herein, and the Memorandum in SUPPOI1 thereof,

IT IS HEREBY ORDERED THAT the motion be and it is granted.

The United States Depanment ofJustice may appear and file its memorandum on behalf

ofthe Federal Communications Commission in that action.

UNITED STATES DISTRICT JUDGE

,-
Dated: _
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INTRODUcnONANDBACKGROUND

This proceeding began with a ~uest o? November 22, 1996 from AT&T Communica­

tions ofthe Mountain States, Inc. (AT&1) for the Montana Public Service Commission

(Commission) to arbitrate pursuant to 47 U.S.C. § 252(b). AT&T had been unable to negotiate

all the terms and conditions of interconnection with U S WEST Communications, Inc. (U S

WESl) and requested Commission arbitration ofthe unresolved issues.

The Commission held an arbitration hearing from Febnwy 4 through Febnwy 14, 1997,

and issued its Arbitration Order, Order No. S961b, on March 20, 1997. Both AT&T and US

WEST petitioned for reconsideration ofparts ofthe Commission's arbitrated decision. The

Commission issued its Order on Reconsideration, Order No. S961c, on July 9, 1997, directing the

parties to file a single agreement incorporating the decisions from both orders within.4S days of

service of the Order on Reconsideration.
I

On July 18, 1997. the United States Court ofAppeals for the Eighth Circuit issued itS

decision in Iowa Uti)s. Bd" et a1. v, FCC, 120 F.3rd 793 (8th Cir., 1997). amended on reh'g,

13S F.3d 535 (Oct. 14. 1997), cert. granted, sub nom. AT&T COW. v, Iowa Wils, Bd.. 118 S.Ct.

683 (1998). TIlls order amending the Court's earlier opinion affected the Commission's

decision. Despite the opinion, the parties filed a single agreement on September 4, 1997.

However. the agreement was not executed and it included numerous provisions setting forth both

sides ofissues which arose following the Eighth Circuit~s opinion. It also included other issues

which arose between the parties from their negotiations following the Eighth Circuit opinion and

the Commission~s arbitrated decision.
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The parties reprCscntcd to the Commission with the September filing that thejuxtaposed

language in their unsigned agreement was their respective final proposed language on each

remajning unresolved issue. The parties have requested the Commission to decide these issues

before they execute thcii interconnec~on agreement Some ofthese issues were thought to be

resolved before the first order in this matter was issued by the Commission.

Shortly aftCr the parties tiled their agreement, AT&T asked the Commission for a

2

meeting to present fur1her infonnation explaining many ofthe still-unresolved issues, stating that

this had been done in other U S WEST states. The Commission directed its staffto meet

infonnally with the parties' representatives. nus meeting took place on September 25, 1997.

Although the parties used this meeting to further explain numerous issues, any information that

might be characterized as additional evidentiary infonnation presented by the parties at that time

is not used as support for any ofthe Commission findings in this Order.

The Eighth Circuit reconsidered and clarified its July 18, 1997 opinion in its Order on

Petitions for Rehearing dated October 14, 1997. Notably, the Court vacated the Federal

Communications Commission's (FCC) rule 51.315(b) which prohibited incumbent LECs from

separating existing network elemept combinations. The parties requested the opportunity to file

additional briefs to address the effect ofthe October 14 order on the network element combina-

tion issues still pending before the Commission.

The Commission's decisions are based upon the legal arguments made by the parties in

their briefs, the applicable FCC orders and regulations, and upon the record as it existed as of

the close of the arbitration hearing on February 14, 1996. The record includes no other

evidentiary-type materials presented or available to the Commission subsequent to that hearing.
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The Commission's resolution ofthese additional issues is guided by the provisions ofthe

3

Telecommunications Act of19961 and the rules developed by the FCC pursuant to the 1996 Act.

Where differing results ~ght be acceptable under the 1996 Act, we may also be guid~ by

Montana law and Commission regulations. In addition, we do not consider issues that appeared
II,

to be resolved by compI:Qmise or.~therwise during the informal meeting held on September"2S,

1997.
". .
COMMISSION DEOSIQN

A. Part A

1. Issue No. A-Ii Combi~atjons- Part A. Definitions. p. 6; Virtual CoJJoc:ation­
Part A, p, 36. Section 40.2,1; Redtals section, Fourth Wham - Part A:
Attachment 3 - p. J. 2. and 4. Section 1.2.2. Section 2.5. and Section 3.3; and

. Attachment 5 - p. J7, Section 3.2.15.1

. .
1. After the Eighth Circuit issued its July 18, 1997 decision in Iowa'Thils, Bd" the

, ,

parties~ interpretations of the Court's holdings differed dramatically. The Court's initial opinion.

and its October 14, 1997 order on rehearing invalidated certain FCC rules requiring the incum-

bent local exchange carriers to combine elements for competitive carriers and to provide

elements in existing combinations. The Act and the Iowa Utils. Bd, opinions provide the

following framework: (1) U. S WEST must provide AT&T with access to unbundled network

elements (UNEs); (2) AT&T can purchase any or all ofthe network elements it needs as

unbundled elements; (3) U S WEST need not combine unbundled elements for AT&T, but U S

WEST must provide the access to U S WEST's network that AT&T needs in order to recombine

ITelecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat S6 (to be codified as
amended in scattered sections of47 U.S.C,).
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the unbundled elements; and (4) although the FCC role prohibiting the disassembling of

cuzrently combined clements (47 C.F.R. § 315(b» has been vacated, the Act does not prohibit the

. sale ofunscparatcd components as part ofunbundled network elements.

2 U S WEST's advocacy in the pre-arbitration portion ofthis proceeding and

throughout the arbitration hearing and post-hearing briefing period was consistent: U S WEST

argued that there mUst be a "rebundling" charge' equal to the difference between the resale price

and the unbundled element price. thereby making the charge the same for unbundled elements of

a particular service as for resale of that service. The Commission accepted U S WEST's

argument and determined that the price for unbundled elements should include the rebundling

charge advocated by U S WEST-at least until permanent prices arc developed.

.
3. US WEST now contends that the Eighth Circuit's rejection ofthe role preventing

an incumbent LEC from ~eparating network elements that it currently combines means that the

interconnection agreement cannot require U S WEST to provide any elements in a combined

state to AT&T. U S WEST further contends that it may sever existing connections between

elements and require AT&T to recombine the elements inside a coUocated cage in U S WEST's

central office or. uno space is available, by virtual collocation.

4. According to AT&T. the FCC's Third Qrder OD Reconsideration' stated that such

actions by an incumbent local exchange carrier (lLEC) would impose costs on competitive local

exchange carriers (CLEC) that the ILEC would not incur, and thus would violate the requirement

2Jbis has also been refen'Cd to as a "glue" charge.

'Third Order on Reconsideration, 12 F.e.C.R. 12460, CC 96-98, FCC 97-295 (reI. Aug.
lB,1997).
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under § 251(c)(3) ofthe Act that n.ECs provide nondiscrimin.atoty access to unbundled

clements. AT&T further asserts that al~ougb the Eighth Circuit ruled that a new entrant may

achieve the capability to provide telecommunications services completely through access to

unbundled elements, U S WEST inconsistently proposes to require AT&T to recombine the

network clements it purchases while refusing to grant the access to its facilities that would be

necessary with such a requirement.

s. u S WEST's proposed contract language would require all CLECs to own or

control facilities to access ~bUDdled elements. U S WEST would require CLECs to coilocate

equipment in U S WEST's central offices. U S WEST proposes to then unbundle clements that

it has provided in°combination and require each CLEC that wishes to provide services through

.
unbundled elements to connect to the individual unbundled elements by use ofcross-connects

between U S WEST's facilities and the CLEC's facilities. Ifno space is available for a CLEC °to

do this, then U S WEST would require the CLEC to use virtual collocation to accomplish the

element combinations required.

6. However, U S WEST states that it will nQ1 combine elements for a CLEC when

the CLEC wishes to provide service via virtual collocation. Virtual collocation does not

contemplate that a CLEC has access to its own collocated equipment; rather, the ILEC performs

all functions for the CLEC with this arrangement. U S WEST's position on this begs the

question: Ifthere is no room to physically collocate, how is the CLEC going to physically locate

the "cage" in which it will make its cross-connections? The simple answer is that the CLEC will

not be able to combine unbundled elements at all and virtual collocation could only be used for

pure facilities-based interconnection.

5
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7. AT&T states that US WEST's proposed resolution"ofthis issue would delete all

language in the juxtaposed agreement that deals with combinations. It argues that it is impossi­

ble for an interconnection agreement to be complete or to comply with the requirements ofthe

1996 Act unless it clearly and unambiguously descn"bes how AT&T will be allowed to provide

6

..

services through combinations ofUNEs. It further argues that-ifthe Commission ~etermines that

.'"
AT&T must combine elements that U S WEST has tom apart, the interconnection agreemcn,t. .
must specifically provide: (1) how AT&T will have accCss to US WEST's network to obtain and

combine UNEs; and (2) the terms and conditions (including price) under which the UNEs will be .

available. According to AT&T's argument, it is not enough to simply delete provisions from the

agreement which require U S WEST to provide elements in existing combinations; it is critical

that the agreement contain details ofcombining and recombining, specific prices, and other

particulars for implementation. AT&T states that the agreement as it now exists contemplated
.

that U S WEST would provide UNEs in combination ifrequested by AT&T; therefore no

provisions have been included for US WEST to uncombine and AT&T to combine elements,

and no information to provide for AT&T to gain access to US WEST's network to accomplish

the combination ofelements U S WEST chooses to separate. According to AT&T, this would

render the agreement fatally incomplete, create significant baniers to entry, and is contrary to the

1996 Act.

8. AT&T further asserts that the sole purpose ofU S WEST's present intent to

separate clements is to impose additional, artificial costs upon new entrants and their customers

and to subject them to service outages of indefinite duration while the incumbent disconnects and

the new entrant reconnects network elements that were already connected to each other. In
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addition, AT&T argues that this Commission should not permit U S WEST to engage in such

&Cblatantly anticompetitive conduct"-eonduct which would violate Montana's prohibition on

discriminatory and unreasonable conduct by carriers in § 69-3-321, MeA. It states that the sole

7

purpose and effect ofsucn conduct would be to impose costs on CLECs that U S WEST does not

incur, and to ensure that new entrants competing through the purchase ofUNEs are unable to

provide service at j)mity with U S WEST.

9. AT&T argues that nothing in the federal Act or Montana law prohibits the

Commission from adopting and enforcing Wlder state law any duties that go beyond the minimal

and non-exclusive requirements ofthe Act. It further states that, having successfully argued that

state commissions have authority Qver the pricing rules for UNEs used to provide local service,
.

US WEST cannot now argue that the Commission lacks authority Wlder 47 U.S.C. § 261(c) to

impose additional requirements on U S WEST for the provision ofUNEs to further competition.

AT&T also cites § 601(c) ofthe Act as stating that the Act may not be construed to modify,

impair, or supersede state or local law unless expressly provided in the Act or any subsequent

amendments to the Act AT&T argues that U S WEST should not be able to successfully

contend now that any rule authorized by state law prohibiting it from separating network

elements that are already combined is somehow preempted by the Act, when it has relied on

these and other sections ofthe Act to preserve substantial state authority.

1O. AT&T argues that a state requirement that imposes a more demanding and pro-

competitive requirement on U S WEST than the federal Act does not conflict with the Act, but

rather, it reasonably supplements U S WEST's obligations in a manner that complements the

purposes ofthe federal Act Such a state requirement would only hasten accomplishment ofthe
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Act's primary objective which is to introduce competition~to local ex~ge markets and erode

the existing monopolistic nature ofthe industzy. AT&T asserts that the Eighth Circuit bas mide

it abundantly clear that the federal govcmment has a limited role and the states have a significant

role in the regulation oflocal exchange service.

11. The Eighth Circuit did in fact emphasize the significant and substantial role of

,/

state commissions under the 1996 Act. The Court stated that § 2S1docs not apply to state

statutes or regulations that are independent from the 1996 Act and noted further that many states

had opened local telephone markets to competition prior to the 1996 Act and that § 2S1(d)(3)

was designed to preserve such work ofthe states. Iowa Utils. Bd., 120 F.3d at 806.07. The

Court stated,

..
.

With subsection 251(d)(3). Congress intended to preserve the states' traditional
authority to regulate local telephone markets and meant to shield state access and
interconnection orders from FCC preemption so long as the state rules are
consistent with the requirements ofsection 251 and do not substantially.prevent
the implementation ofsection 2S1 or the purposes ofPart II.

Id.u at 807.

12. Montana's markets have always been open to competition. Even before the 1996

Act, pro-competitive statutes had long been in effect that required interconnection and st:n1cturc

sharing. See, e.g.• 69-6-101, MCA (repealed in 1997. after Congress passed the Telecommunica..

lions Act of 1996). Moreover. the Montana Legislature adopted a pro-compctitive stance before

the federal Act was enacted. See. e.g., §§ 69-3-801 and 69-3-809. MeA.

13. US WEST is unwilling to allow CLECs access to its network in any manner

except by collocating equipment, which the Court expressly stated CLECs are not required to do.

US WESrsproposed contract tenns would require AT&T to recombine elements that it has
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chosen to unbundle, withoutpermiUing AT&T access to ~e clements to recombine them. It bas

taken the Eighth Circuit rulings to an illogical extreme. U S WEST cannot have it both ways-

either it pennits CLECs to, purchase combined clements or it permits access to its netwc?rk so that

CLECs can perform the combinations, without requiring collocation.4 .
".

14. The record in this prOceeding contains no evidence from which the Commission
• .1: '..

can dete~e thatU S WEST will fulfiil its obligation to provide AT&T with access to its

network. The Eighth Circuit's July is, 1997 opinion states that a cLEC who orders UNEs"is

entitled to gain access to all unbundled clements that are sufficient, when combined by the

requesting carner, to enable the reques#.ng canicrto provide telecommunications service."~
'i" '" ..

mils. Bd., 120 F.3d at 815. The Court further stated that, "The fact that the ILECs object to this
.

role indicates to us that they would rather allow entrants access to their networks than have to

rebundle the unbundled ,elements for them. IsL., at 813.' The materials before this Coriunission do

not support the Court's conclusion.

1S. The arguments that have been made in this proceeding do not demonstrate that

U S WEST is willing to permit this access. U S WEST's advocacy is that CLECs can only

obtain access to UNEs by col.locating equipment in each central office that a CLEC wants to

provide service from. Collocating a "cage" and the accompanying cost ofconnecting with U S

WEST's ne~ork in evea central office and by every CLEC is likely to be quite costly to new

4Briefmg by both parties in December 1997 to address the effect ofthe Eighth Circuit's
October 14. 1997 ruling discusses alternatives to the dilemma created in this proceeding. AT&T
suggests several altematives to physical collocation and virtual collocation; U S WEST attached
recent correspondence between the parties which refers to a Single Point ofTermination (SPOT)
method. However, the substance ofthe parties' arguments for alternatives is not part ofthe
record and cannot be considered hy the Commission at this time.
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entrants and perhaps to U S WEST~ well. EVCl)' CLEC wishing to usc UNEs~ have to

collocate its own equipment in each U SWEST central office serving area the CLEC wish~ to

serve. This will drive up the cost for CLECs to provide service in Competition with the n.EC

and may constitute a barrier to CLEC entry, which this Commission cannot support.

16.': Not only will CLECs incur additional costs which could be avoided, U S WEST
./ .

will incur costs to unbundle combinations so that the CLEC can make its own combinations. It

will incur further costs to recombine elements ifthe CLEC's customer retw:ns to U S WEST, as

will the CLEC to unbundle the elements from its connections. It makes little economic sense to

require the CLEC to invest this heavily to enter the market. The use ofUNEs to gain market

entry should fulfill the goals offederal and state law to encourage competition; it should not have

the effect ofestablishing a barrier to entry for the ClECs.

17. The Commission must eosme that its decision is consistent with the goals and

policies ofthe federal Act and Montana law. We conclude preliminarily that the agreement

should set forth detailed procedures for AT&T to obtain access to unbundled elements-proce-

dures that do not conflict with the stated pwposes in the Montana Telecommunications Act

(MTA) to maintain universal service availability at affordable rates and to encourage competition

in all telecommunications markets. ·Section 69-3-802, MCA. Absent such procedures, it is

reasonable to restrict U S WEST from disassembling existing UNE combinations.

18. The Eighth Circuit orders preclude a ClEC's acquisition ofa1ready combined

elements at cost-based rates. The Court stated that such would "obliterate the cmeful distinctions

Congress has drawn in subsections 251(c)(3) and (4) between access to unbundled network

.. elements on the one hand and the purchase at wholesale rates ofan incumbent's telecommunica-
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tions retail services for resale on the other." Iowa uuts. Bd.. Order on Petitions for Rehearing,

135 F.3d 535,1997 U.S. App. LEXIS 28652, at "3-4, amending initial decision reportedat

11

120 F.3d at 813 (Oct. 14, 1997). US WEST argues this holding also confirms that forcing it to .

combine UNEs for AT&T at cost-based rates undermines the distinction between resale and

UNE pricing created by the Act and bars the Commission from imposing a state law requirement
,/

that U S WEST combine UNEs for AT&T. U S WEST furthc:r argues that anY we that prohibits

an ll..EC from separating network clements that it may currently combine is contrary to

§ 251(c)(3) and cannot stand. Therefore, according to U S WEST, the Commission cannot

invoke state law authority to take action inconsistent with § 251 because any Commission

decision imposing the vacated combination requirement would conflict with the 1996 Act and is

preempted by the Act.

19. We disagree. US WEST's argument is contrary to the Eighth Circuit's holding

that CLECs can provide services entirely through the ILEC's unbundled elements without

owning or controlling any oftheir own facilities. Although the FCC's rule prohibiting the

disassembling ofcWTCntly combined clements has been vacated, U S WEST must provide access

to its network to enable AT&T to recombine clements, and it may not do so in such a way as to

discriminate against other competing providers or to create anticompetitive baniers to entry.

20. US WEST's position is also inconsistent with its prior argument in this Docket

that the Commission should permit it to charge a "rebundling charge." The Commission

accepted U S WEST's argument that the price for unbundled elements should include a

rebundling charge-at least until permanent prices are developed. The Eighth Circuit precludes

CLECs from acquiring UNEs at cost-based rates. The rebundling charge, advocated by
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US WEST and adopted by the Commission in the Arbitration Order, ensures that AT&T will not

acquire UNEs at cost-based mtes. Requiring U S WEST to provide UNE combinations only if

paid a rebundling charge by the CLEC is not inconsistent with the Eighth Circuit's opinion.

21. Therefore, based on "the parties' representations, the applicable state and federal

law as discussed above, and the Commission's analysis ofthe issue presented, the following

adjustments to the parties' agreement should be made:

L Definition ofCombinations (part A, p. 6, Definitions Section): The

definition is not consistent with the Eighth Circuit's October 14, 1997 decision on rehearing. It

should either be deleted or clarified to state that U S WEST has no obligation to combine UNEs

unless it refuses to allow AT&T sufficient access to its network--eonsistent with this Order-to

make the combinations ofelements necessary to provide the service to its customers.

b. Virtual Collocation (part A, p. 36, Section 40.2.1): US WEST's position

on combining UNEs is inconsistent with the definition of"virtual collocation," with which

AT&T wou.ld have no access to the facilities to physically combine UNEs. U S WESTs

proposed language denying its obligation to combine UNEs should be revised to clarify that if

AT&T does not have sufficient access to virtually collocated equipment used to combine UNEs,

U S WEST shall perfonn the combination.
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c. Recitals section. fourth Whereas (part A. p. 87'): AT&T's proposed phrase

should be deleted to conform to the Eighth Circuit's decision on rehi:aring. For further clarity

the entire phrase "sepamcly or in any combination" should be deleted.

d. Attachment 3 (p. I, Section 1.2.2): U S WEST's proposed language is

adopted; AT&T's proposed provision is inconsistent with the Eighth Circuit's d~ion on

. ./
rehearing. The provision should include a statement reflecting the Commission's decision that

existing combinations will not be unbundled unless the parties negotiate an amendment that

provides for AT&T to gain access to U S WEST's network for purposes ofcombining elements.

e. . Attachment 3 (p. 2, Section 2.5): AT&T's proposed term relating to the

demarcation point is rejected as inconsistent with the Eighth Circuit's decision on rehearing.
. .

f. Attacbment 3 (p. 4, Section 3.3): AT&T's proposed language on combina-

tions and the reference to provision ofbetter service than U S WEST provides itselfshould be

deleted. U S WEST must only provide services at parity to that which it provides itself, its

affiliates. or any other third party.

g. Attachment 5 (p. 17, Section 3.2.15.1): The Commission is unclear what

the intent is for this provision. The "combination" language is inconsistent with the Eighth

Circuits decision on rehearing and should. therefore, be deleted. The provision should include a

statement reflecting the Commission's decision relating to existing combinations, which will not

'This page is numbered as "87" in the second draft provided to the Commission. In the
first draft, numerous references were to "Utah" instead ofMontana, and the page was numbered
as "2" (there were two pages numbered as "2" in the fust draft).
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be unbundted unless the parties negotiate an amendment th8t provides for AT&T to gain access

to U S WEST's network for purposes ofcombining elements.

2. Issue Nei. A-2; lateJlectual Pmperty - Part A. SediQu 5

22. As stated by U S WEST, the dispute over intellectual property provisions involves

two distinct issues related to requests made by AT&T for a service that involves the intellectual

property ofa third party. The two issues are: (1) which party must obtain the third party's

pennission for the use ofthat ~tellectua1 property, and (2) who should bear the responsibility if

that third party refuses to grant permission to sell or sublicense its intellectual property to

AT&T?

. 23. US WEST's positi.on is that AT&T should bear the burden ofobtaining the

pennission and paying any required fees to the third party. U S WEST further contends that it

should not be held responsible for damages caused by a breach ofthe license agreements US

WEST holds with the third party owners. U S WEST states that its proposed contract language

recognizes that it is not in a position to mandate that an independent, third party owner sell its

property to anyone. U S WEST further states that it has offered to facilitate any negotiations

between AT&T and the third party in an effort to facilitate AT&T's use ofsuch third party

property. lethe third party owner refuses to grant AT&T pennission, then U S WEST believes

AT&T should be responsible for any damages caused by unlawfUl use ofthe third party

intellectual property. US WEST argues it is wucasona~le and unfair ifAT&T insists that US

WEST provide a service even ifit means violating a license agreement, and that U S WEST must

then bear responsibility for all damages resulting from such violation.
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24. AT&T argues that U S~T's contract tcmlwould pro~DitCLEC access to

some ofthe most vital network clements unless and until a new entrant negotiates a separate

IS

agreement with literally dozens ofthird parties whose intellectual property rights could be 0

infringed by such access. AT&T asserts that the Act's requirement in § 2S1(c)(3) which pennits. . ~

new entrants' access to ILECs' n~rko elements, is critical to effectivelyo~ the local .
00,

exchange market to competition-oft&T'alIeges that U S WEST's position is an attempt to
-:- .".",

impose a potentially fatal bamer to entry by CLECs in the local exchange market.

25. AT&T also makes the following assertions, which are undisputed by US WEST:

(a) US WEST has not~*stablished that the mere sale orONEs to AT&T or any

other CLEC would necessarily require ~.~endment to U S WEST's existing licenses. The pro-
.

visioning ofacceSs to UNEs, according to AT&T,likely constitutes US WEST's own usc or an

internal business purpose that would not require an additiona11icense or any additional license

fee.

(b) If it is necessary to amend existing licenses, the 1996 Act obligates U S

WEST to obtain amendments instead ofusing its existing licenses as a shield to prevent

competitive entry to local markets. The requirement in § 2S1(c) that U S WEST provide

nondiscriminatory access to network elements means that the access received by CLECs and the

clement itselfmust be at least eqUal in quality to that which the ILEC provides to itself. This

prevents the ILEC from prospectively entering into agreements with its vendors that would

preclude it from providing nondiscriminatory access to its facilities to new entrants. AT&T

asserts that U S WEST has an affirmative duty to negotiate future agreements to include any

provisions that might be necessary to facilitate its obligations under the Act for services. It
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further argues that U S WEST's existing licenses should be treated no differently because 1202

of the FCC's Intercoooection Order' requires US WEST to make feasible modifications to its

existing facilities in order to provide nondiscriminatory access to new entrants. Therefore, the

Commission should conclude that the Act imposes on U S WEST an obligation to renegotiate its

license agreements to ensure that CLECs are provided with access to its network that is at least

equal in quality to that which U S WEST enjoys.

. (c) US WEST's obligation to negotiate license amenetments is a part ofthe

general policy requirement that ILECs' unique economies be shared with new entrants.

Intercooocctjon Order. at" 11. U S WEST by virtue orits size and large capital investment, bas

leverage with existing vendors so that it can reopen licenses in the ordinary course ofbusiness

and achieve cost economies and efficiencies otherwise unavailable to new entrants. On the other

hand, AT&T and other CLECs would be forced to negotiate for the sole purpose ofsecuring

permission to use the vendors' intellectual property. and the likely result would be fees in excess

ofthose paid by US WEST as part ofthe purchase ofthe equipment

(d) The FCC's Infrastructure Sbarine Order' is analogous to this situation. The

FCC rejected a similar argument by an ILEC that sharing intellectual property must be condi-

'In Ie Implementation ofthe Local Competition Provisions in tbe Telecommunications
Act of 1996, First Report and Order, CC Docket 96-98. FCC 96-325, 11 F.C.C.R. 15499 (1996)
Ontercoooectjon Order), Order on Reconsjderation, II F.C.C.R. 13042 (1996), Second Order on .
Reconsideration, 11 F.C.C.R. 19738 (1996), Third Order on Reconsideratjon, 12 F.C.C.R. 12460
(1997).

'In the Maner oflmplementatjon ofInfrastroeture Sbarine Provisjons in the Telecommu­
nications Act of 1996, Report and Order, 12 F.C.C.R. 5470 (Suppl.), CC Docket No. 96-237,
FCC 97-3~ (Feb. 7,1997) Onfrastructure Sharine Order).
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tioned on the qualifying carrier's obtaining a license from persons having a protected interest in

the property, stating that § 259(a) ofthe Act requires ILEes to make available to any qualifying

carrier such public switched network infrastructure, technology, information, and tclccommuni-

cations facilities and functions as may be requested by the qualifying canier for the purpose of

enabling the carrier to provide telecommunications services. AT&T asserts that this order stands
/'

for th~ following: Ifthe only way a CLEC such as AT&T can obtain access to U S WEST's

network is to first modify the private contracts that U S WEST has with vendors, then U S

WEST has the B1fmnative duty to seek and obtain those licenses from third parties and it is not

enough for U S WEST to offer to "use reasonable efforts to facilitate" AT&Ts negotiations with

the vendors. AT&T argues that this Infrastructure Sbarim~ Order is persuasive authority for

requiring U S WEST to take steps, ifnecessaIy, to modify existing agreements and licenses as

part of its broader duty to comply with the nondiscrimination obligations in the Act. U S WEST

has every incentive to construe its existing contractual arrangements to preclude it from

satisfying its obligation to provide nondiscriminatory access to. UNEs.

26. AT&T's language requires each party to obtain consent ofthird parties if such

consent is required to allow the other to use the party's respective network; this duty is appropri-

ately the responsibility ofthe party who owns and operates the network. AT&T asserts that US

WEST should be ordered to obtain all necessary licenses from third parties, both prospectively

and for existing agreements, so that AT&T can use US WEST's facilities.

27. This is~e is particularly difficult to resolve because the Commission has no

. information about the contents ofU S WEST's existing intellectual property agreements. The

record is devoid of information to shed light on what may actually be involved in obtaining
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modificatioDS or sublicenses to U S WEST's existing agreements, whether my such modifica-

18

tions or sublicenses are in fact neceswy, and what obstacles may be present that prevent either

US;.W£ST or AT&T from negotiating required changes. Further, there i$ no evidence that

quantifies the number ofsublicenses required or separate agreements that may have to be

modified.
./

28. The issue is further complicated by U S WEST's refusal to grant AT&T any

access to its network. See Issue No. A-I above which discusses combination ofelements.

Added to that is the lack oflega! precedent to guide our decision. The Commission's resolution

ofthis issue ~ust cODSi~er not only AT&T, but also other CLECs who may adopt AT&T's

interconnection agreement as their own. Further, the Commission's decision may affect other

CLECs who negotiate their own agreements with U S WEsT. Finally, we have no record

evidence or other source from which to conclude that access to unbundled elements as contem-

plated by the 1996 Act can be classed as anything other than US WEST's own use ofthird party

intellectual property.
,

29. Given this lack ofevidentiary and noticeable material, the Commission concludes

that its decision should be based on the pro-competitive policies set forth in Montana and federal

law~ The Commission concludes that U S WEST has not made a persuasive argument to support

its position. U S WEST's proposed contract language states that U S WEST will "use reasonable

efforts to provide a list ofall known and necessary Third Party Intellectual Property applicable to

the other Party, and, to the extent necessary, use reasonable efforts to facilitate the'negotiation of

any necessary licenses." The record is bare as to Whether U S WEST has taken any steps to

facnitate negotiations for AT&T or any other CLEC.
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30. The Commission has approved nearly thirty interconnection agreements to date.

Rarely a week goes by without at least one filing for approval ofan agreement between U S

WEST and another party-for resale, for unbundled elements, for facilities interconnection, or a

combination ofthe three. There is no indication that this will slow down; rather, although

anecdotal, Commission staffbas had indications that there are a number ofnew entrants w~o are
/

either in the process ofnegotiating agreements with US WEST, or are waiting for this AT&T

contract to become effective so they can adopt it as their own.

31. For Montana agreements alone, third party vendors could be inundated with

requests for licenses. These licenses would likely be different than the licenses U S WEST

obtains for itselfas the owner ofthe network facilities. The CLECs may need to be privy to U S

WEST's agreements so they can understand what it is they need to have a license to use. It

would seem much simpler and more efficient for U S WEST to negotiate these sublicenses so

that all CLECs are covered by them. Therefore. the Commission rejects U S WEST's proposed

Section 5.3.

32. From that conclusion. it seems the logical next step is to require US WEST to

bear the cost ofobtaining these sublicenses for CLECs because to require payment ofAT&T

and/or other CLECs who have already executed agreements with U S WEST for interconnection

would place an unproportionate share ofcosts on these CLECs. The Commission.rejects U S

WEST's contract Section 5.2, which would have required CLECs to obtain a license or pennis-

sion for access or use ofintellectual property. to make all payment to obtain the license. and to

provide evidence ofthe license.
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33. The Commission accepts AT&rs proposed language in the. last sentence ofits

20

proposed Section 5.1 as a preferable alternative to U S WEsrs Sections 5.2 and 5.3. The

Commission also accepts other language in AT&rs proposed Section 5.1, which is similar to

that ofU S WESrs Section 5.4. The deleted language in AT&Ts 5.1 appears to allow a party to

unilaterally determine when the other party can grant non-exclusive languages; U S WEST's

,/

conelativc language would permit a party to treat the intellectual property as ifit were not joint

property. The Commission has ~ived no evidence or briefing on either party's position'

relating to usc ofjointly-owned intellectual property.

34. Not all language in these proposed clauses is accepted. however, and corrections

should be made as shown below. The Commission has rejected and accepted certain parts of the..
parties' several sections on intellectual property. Because ofthe way they are dmfted, it is not

possible to accept either party's sections in full. The first two sentences and the last sentence in

AT&T's Section 5.1, accepted by the Commission, should read as follows:

5.1 Any intellectual property jointly developed in the course ofper­
fonning this Agreement shall belong to both Parties who shall ftarIc
the rignt to graftt ftOft"'CxeJtt!ive lieemes to tmrc pMties exeept as
otherwise ce"ignatec in writing by one Pa:rty to !mother. Any
intellectual property which originates. from or is developed by a
Party shall remain in the exclusive ownership ofthat Party. Es­
ecpe £.ar a IimitetllieellJe to IISC patcDts or eopyri:lltJ to tile
exteDt Dcees"a.,. for tile Parties to lise aDy facilities or eqaip­
mellt (illdlitiiDC .oftware) or to receive aDy Ic",iee solcly ...
pro"itfed IIDder this AlreemeDt, DO !ieeDse ill paleDt, cOP) ript,
trademark or trade seea et; or other proprida,., or iDteHeetaal
property prescatly or hereafter O'A Ded, cODtrolleci or IiCcDI.hle
b)' a Party, is ~raDted to the otlter Party or shan he implied er
arise hy estoppel. It is the responsibility ofeach Party to ensure at
no additional cost to the other Party that it has obtained any neces­
S8IY licenses in relation to intellectual property ofthird parties used
in its network that may be required to enable the other party to use



DOCKET NO. D96.11.200, ORDERNO. ~961d

any facilities or equipment (mcluding software), to receive any
service, or to perform its respective obligations under this Agree-
ment. .

21

35. The cmbo~dCDcdlanguage stricken~ve should be deleted; the CommiS$ion

finds US WESTs analogous section 5.1 a more compl~ provision as it iricludes trade secrets in
~.

the grant ofthe right to usc. The:~derofU S WEST's indemnification sections arc not
. . ,

accepted; AT&T'~proposed Section ~~2~rClating to indcmnificati~n-isnot accepted. Sec Issue

No. A-4 below, explaining the ec;Ininission's rationale for the ind~cationissue.

3. ISsue No. A-4i Indemnification - Part A. Section 18
. .

36. The indemnification~on is directly related to the intellectual property

provisions. The parties have agreed to most ofthc substance ofthe indemnification provisions in

Section 18 ofthe parties' agreement. In our discussion ofthe next previous issue, the Commis-

sion rejected AT&T's pr~posed indemnification tenn in AT&T's proposed Section 5.2. US

WEST's proposed tenn relating to indemnification for damages arising with regard to third party

intellectual property, Section 18.1, is similarly rejected. AT&T's language would require US

WEST to indemnify for actions arising pursuant to AT&T's use of third party intellectual

property; U S WEST's language does the opposite-it would completely indemnify U S WEST

from any claim arising pursuant to third party intellectual property. The Commission concludes

that neither provision is appropriate.. considering the lack ofinfonnation with which to decide the

related issue. Under the circumstances, it is better that liability for such claims be detennined

individually on a case-by-ease basis. That should incent both parties to work for a resolution of

intellectual property sublicensing•.
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4. luge No. A-5; LimitatioD ofLi,bility - Part A. SectioD 12 0

37. U S \VEST contends that its language should govem the parties' agreement

because it reflects the traditional limitations ofliability°as set forth in its tariffs. AT&T argues
o 0

that an additional clause should be inserted which would permit the Commission, an arbitrator,

22

or other decision maker to award consequential damages ifsuch decision maker detennines that a
./

"pattern ofconduct" justifies consequential damages.

38. AT&T expressed a concern that US WEST could evade its obligations under the
.

Act by engaging in a pattern ofseemingly de minimus contract breaches which, when taken

together, constitute a serious impairment ofrights. AT&T has not made a persuasive argument

for including this clause in a contract ofthis nature. The Commission accepts U S WEST's

version ofSection 19.3, which is language that both parties have agreed upon without the phrase

pertaining to a "pattern ofconduct"
1

S. Issue No. A-6j Notice of New ChanEes - Part A. Section 23.2

39. At the September 25, 1997 informal meeting with Commission staff, the parties

o represented to staffthat they had agreed to a compromise on this issue.

6. Issue No. A.7j Djredoty Ljstinp (Commissions) - Part A. SectjoD 44.1.11

40. At the September 25, 1997 informal meeting with Conimission statr. the parties

represented to staff that they had agreed to a compromise on this issue.

7. Issue No. A-8: Trcatment by DirectoO' Puhlisbin2 AfJiliatcs. Part At
Semon 44.J.7

41. At the September 25, 1997 informal meeting with Commission~ the parties

represented to staff that they bad reached agreement on this issue.
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8. IlSpe No. A-9; U S WEST Customer Database Revenuca - Part A,
Section 44,2.1

23

42. This issue concerns the sale ofdirectoty listings to third parties. U $ WEST has

made such sales while it has enjoyed a monopoly in thel~ exchange market. A~&T believes .

it should receive a pro ~ta~ ofrevenues from such sales. AT&T concedes that listing its

customers in US WEST's directories benefits AT&T. However, AT&T contends that listing

AT&T's customers in US WEST's directories also benefits U S WEST. AT&T DOtes that US

WEST must list CLECs' customer listings in its directories to comply with § 271(c)(2)(B)(iii) of

the 1996 Act, the "competitive checklist" for entry into the interLATA long distancc market.

Further, AT&T states that U S WEST can claim its directories are "complete" because they

include all customers-even its competitors' customers-and that this completeness increases the

value ofU S WEST's directories to U S WEST and its customers. This, according to AT&T,

gives U S WEST an advantage when it markets its directory listing database.

43. U S WEST proposes to retain all revenues from the sale ofall directory listings,

including AT&T's customers and preswnably those ofother CLECs. U S WEST states that it

has marketed such lists for many years and has maintained and updated the database at its own

expense. U S WEST states that it will not charge AT&T for any AT&T listing in the U S WEST

database and AT&T's argument that US WEST will unfairly benefit from the sale ofAUT's'

listings is without merit, because AT&T can build. maintain and market its own database to the

same providers for inclusion in the same directories as U S WEST does. U S WEST argues that

it is inequitable for AT&T to exPect payment when, at the same time, AT&T is making demands

on US WEST to include AT&T's listings in US WEST's white pages.
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. 44. Neither party has cited any statute or regulation to support its arguments. U S

WEST must include CLECs' customer listings in order to be permitted to enter the in-region

interLATA ton market Clearly there is benefit to U S WEST for maintaining the database.

24

Further, both parties benefit when their customers are included in the same directory. Therefore,
.

the Commission concludes that US WEST may not sell AT&T's customer listings without its

permission unlessli compensates AT&T for its pro rata share ofthe~ry listings database.

u S WEST's database customers will likely expect a complete list, and U S WEST can advise

them to contact AT&T to pm-chase a list ofAT&T's customers.

9. Issues No. A-IO. A-U. A-13. and A-Hi Call Monjtorinl: o(Dircd0O' Assis-
tance Seryice Ceaters· Part A. Sections 50,2.3.7 and 50.2.3.7.1; Call .
Monjtorial: of Operator Service Centers· Part A. semons 50.3.5 and 50.3.5.1

. .
45. At the September 25, 1997 infonna! meeting with Commission staff, the parties

represented to staffthat they had agreed to use language which they had worked out in their
I

similar Idaho negotiations.

10. Issue No. A·12i Instant Credit (or Operator Seryices· Part A.
Section 50.3.3,2(0)

46. nus issue concerns how U S WEST will recover from AT&T the cost for the

. underlying service that US WEST provides to AT&T's end users when it credits a customer for

a call after calling the operator with a complaint U S WEST will offer a credit to the end user in

these cases; that is not the dispute here. U S WEST believes that AT&T should pay for the

operator services that U S WEST provides to the end user in arranging for the credit U S WEST

proposes to charge 36 cents for each local call unless it detennines that U S WEST was not
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responsible for the problem. In the latter case, AT&T will not.have to pay for the operator

services provided. 'Ibis is not a question ofcredit to the customer.

2S

47. The Commission agrees with US WESTs position and accepts U SWESTs

proposed language. Much ofAT&Ts proposed term relates to calls referred to AT&T toll-free

numbers, an issue not discussed in the parties' briefs.

B. Attachment 1: Rates an" Charges

1. Issue No.1-1; Construction Cba'ZCS - Attachment J. Section 3.2

48. AT&T opposes the following contract language proposed by U S WEST:

U S WEST will provide unbundled Network Elements through U S WESTs
existing facilities. U S WEST is not required to construct new facilities to
accommodate AT&T requests for unbundled network elem~nts.

49. The Eighth Circuit held that the Act does not require an ILEC to pro~de superior

quality interconnection and unbundled access. Rather, it requires access to the existing network,

notwithstanding the fact that the new entrant is willing to compensate the ILEC for superior

quality. U S WEST interprets Iowa Dtils, Bd, to require it to offer only its existing facilities to

provide UNEs to AT&T. According to U S WEST, that case clearly states that U S WEST need

not accommodate AT&T's requests for new facilities even ifAT&T is willing to pay for such

construction. U S WEST wants the proposed language included "to clearly define U S WEST's

obligations related to construction offaci1i~es.• AT&T argues that the proposed language would

nullify other contract provisions relating to construction offacilities which the parties have

already agreed upon.

SO. The Commission addressed this issue in its ArbitratioD Order in this Docket dated

March 20, 1997. Order No. 5961b required that U S WEST provide superior facilities upon
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request by AT&T. The Eighth Circuit thereafter ruled that U S WEST need not honor requests

from CLECs to construct superior facilities. That ruling, however, does not obliterate the

Commission's decision. Although AT&T may not reQuire U S WEST to construct superior

facilities. U S WEST must still construct facilities where it would construct them for its own end-
. :

user customer. Like the end-user customer, AT&T is also U S WEST's customer.
,/

SI. U S WEST's proposed contract language would void the construction obligation

imposed upon it by §§ 2S1(c)(2) and (c)(3) ofthe 1996 Act. which require an ILEe to construct

facilities necessary to accommodate a CLEC's access to UNEs or interconnection. A clear

example ofthis obligation is the requirement that U S WEST invest in upgraded Operations

Support Systems (OSS)--one ofthe required unbundled clements.

52.. More important, however, is U S WEST's obligation under state law. In Oriier

No. 5961b, the COnmUssion made a policy ruling requiring U S WEST to construct facilities

requested by AT&T when U S WEST would construct those facilities for its own customers.

Billing for such construction is to be determined in the same manner as U S WEST currently

bills its cJ,1Stomers pursuant to its tariffs on file with the Commission. For resold services, the

Conunission's decision clearly imposed an obligation on U S WEST to construct facilities for

AT&T. This policy decision recognizes that AT&T is in fact a customer ofU S WEST and

should have the same expectations regarding U S WEST's construction policies as U S WEST's

end user customers.. It is reasonable to extend that decision to require construction when a CLEC

requests facilities when providing service through unbundled elements obtained from U S

WEST.
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53. The Commission has also designated U S WEST as an eligible telecommuniea-

27.

tions carrier with respect to the federal universal service supportpro~ u S WEST signed a

self-eertifieation form stating that it offers the services supported by the fund throughout its

service territory in Montana. 00.

0'

parties' contract.

54. The-Commission FonCludes that U S WEST has an invol\mtary obligation to

construct some facilities when AT&T provides service using US WEST's UNEs,liinited only
': . .

by U S WEST's general regulatory service obligation to custo~ers in its service territory. US

WEST's proposed Section 3.2 may conflict with existing law and ~hould be deleted from the
,":.: ~ .
'.'
"t~

2. Issue No. 1-2: Loop CondjtionjnC' - Attachment 1. Section 4.2

55. During the September 2St 1997 infonnal staffmeeting, it became apparent that
i
I

there was no real dispute on this issue. The parties agreed to draft clearer language to substitute

for Section 4.2.

3. Issue No. 1-3: Compensation {or transport and termination - Attachment 1.
Section S

56. At the September 25t 1997 infonnal staffmeeting, the parties agreed to substitute

the language they had agreed to in Idaho for this section.

c. Part 3.

1. Issue No. 3-1; Combinations o{Network Elements - Attachment 3.
Sedion 1.2.2

57. See the discussion and resolution ofIssue No. A-I.
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2. Issuc No. 3-2; CombinatioDs and Dcmarcation PoinU - Attachment 3,
scmon 2.5

S8. Sec the discussion and resolution ofIssue No. A-I.

3. Issue No. 3-3; "Combinations oeNeMork ElcmentS - AUlchmcnt 3.
SedjoD3.3

59. Sec the discussion and resolution ofIssue No. A-I.

4. IssUc No. 3-4; Shared Transport - AUlcbmcnt 3. Section 5

60, This issue concerns whether U S WEST must unbundle common local transport

between U S WEST's central offices and whether not doing so would violate the 1996 Act by

impairing the rights ofCLECs. US WEST argues that AT&T's proposed shared transport

language violates the Eighth Ciicuit's decision holding that ILECs do not have to combine

28

network elements on behalfofa requesting carrier, and requests that AT&T's proposed term be

rejected. AT&Tcontends.that US WEST's proposal reverses routing priority by consigning

AT&T's traffic to the more costly transmission path in violation ofthe nondiscrimination

mandates of the Act.

61. In its Interconnection Order,' the FCC expressly required ILECs to provide

unbWldled access to shared transmission facilities between end offices and the tandem switch.

The dispute here, however, is over whether U S WEST must do so between end offices. The

Fce addressed this issue in its Third Order on Reconsideration in the same docket,' and

specifically rejected the argument U S WEST has made bere, concluding that ILECs must

'Interconnection Order, 11 F.e.C.R. at 15706, at 1412.

trhird Order on Reconsjderation, 12 F.C.C.R. S482, 125.
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. provide shared 1IanspOrt between end offices, between tandems, and betwcCn tandems and end

offices. As this FCC decision has Dot been stayed or ovcrtumed, this Commission is bound to

follow it The Commission accepts AT&T's language because it is coDsistent with the 1996 Act

and the FCC's orders implementing the Act.

5. l!Spe No. 3-5; Performance Standard, - Attachment 3. S"tion J8,2

62. During the September 25, 1998 informal staff'meeting, the parties agreed to

withdraw this issue and to use the Idaho provision in their agreement

D. Part 4.

1. Issue No.4-I; LocaJlfoJl Combined Traffic - Attachment 4. Section 8.2.1

63. AT&T wants to combine both toll and local traffic originating in AT&T's

switches and tcnninating in U S WEST's end offices on the same interoffice trunk group. AT&T
I
I

agrees to comply, with specific conditions requiring it to measure the types oftraftic carried on

the trunks for billing pwposes. It also agrees to limit the amount oflocal traffic carried on the

trunks to minimize the blockage of toll traffic on them. US WEST objects to AT&T's proposal,

and would require AT&T to usc separate trunk groups for its toll and local tlamc.

64. AT&T explains that it initially believed that US WEST required separate tnmks .

for toll and local traffic because it was technically infeasible to combine them. AT&T asserts

that it has since learned that U S WEST's separate trunking requirement is a choice it has made

for policy reasons. AT&T argues that US WESTs proposal to require AT&T to have ODe tnmk

group for toll traffic and another for local traffic is costly, inefficient and unnecessary. More-

over, there is no technical reason why both local and toll traffic cannot be carried over the same

trunk group.
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65. AT&T concedes that allowing too much local traffic to be carried over a trunk
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group that also carries toll traffic can cause excessive blockage ofthe toll traffic. Accordingly,

AT&T bas proposed safeguards that would substantially mitigate this concern. AT&T offers to

provide a verifiable and auditable means ofassuring U S WEST that AT&T is complying with

these safeguards. AT&T will also provide a measure ofthe amount oflocal and toll traffic on
/'

the~ groups for billing purposes. Further, AT&T will pay U S WEST access charges for toll

traffic and transport and termination charges for local traffic.

66. U S~T contends that AT&T'~ request to combine toll and local traffic is an

attempt by AT&T to avoid the costs and risks ofentering the local telephone market using

UNEs. U S WEST states that it currently separates its local and toll traffic in different trunk

groups.

67. UiS WEST is concerned that combining the traffic will degrade the quality of

access services it provides to interexchange companies (lXCs). According to U S WEST, it

wants to ensure that it meets its grade-of-service obligations to IXCs. U S WEST states that

local traffic is engineered at a lower engineering (blocking) criterion than access traffic. Further,

US WEST states that AT&T can unilaterally decide to route local traffic over its toll trunks, but

this decision could affect other carriers because the trunks are engineered to send overflow traffic

through US WEST's tandem switch. According to U S WEST, this could result in AT&T's

local traffic mixing with other carrierst traffic on the same trunk group. Finally. USWEST

states that ifAT&T prevails on this issue, other CLECs may adopt this contract and the cumula-

tive impacts on U S WEST's facilities could seriously degrade the quality oru S WEST's access

services.
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68. The Commission concludes that U S WEST has not argued persuasively that

combining local and toll traffic in the same trunk group is technically feasible or particularly

hanDful to its nctwoIk, especially in light ofthe safeguards that AT&T has proposed. Further,
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the FCC clearly probJ."bits U S WEST from requiring AT&T and any other requesting carrier to

use separate trunk groups to provide exchange access service (for tolls calls) and to provide local
./

exchange sClViee': See Third Order on Reconsideration. 12 F.C.C.R. 5487-97. "38.39 and 52.

E. Part 7.

1. Issue No.7-I; Operational Support Systems - AUachmegt 7. Section 9.1

69. At the informal staffmeeting held on September 2St 1997. the parties agreed to

resolve this issue with language from their Idaho agreement

CONCLUSIONS OF LAW

1. The COmDussion has authority to supervise. regulate and control public utilities.
I .

Section 69-3-102, MCA. US WEST and AT&T are public utilities offering regulated telecom-

munications services in the State ofMontana. Section 69-3-101. MCA.

2. The Commission has authority to do all things necessary and convenient in the

exercise ofthe powers granted to it by the Montana Legislature and to regulate the mode and

manner ofall investigations and hearings ofpublic utilities and other parties before it

Section 69-3-103, MeA.

3. The United States Congress enacted the Telecommunications Act of 1996 to

encourage competition in the telecommunications industzy. Congress gave responsibility for

much ofthe implementation ofthe 1996 Act to the suites. to be handled by the state agency with

regulatory control over telecommunications camers. See generally, Telecommunications Act of
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1996, Pub. L. No. 104-104, 110 Stat S6 (amending scatteredsections o/the Communications

Act of 1934, 47 U.S.C. §§ lSI, et seq.). The Montana Public Service Commission is the

Montanaagency charged with regulating telecommunications canicrsin Montana and properly

. exercises jurisdiction in this Docket. pursuant to TItle 69, Chapter 3, MeA..
4. Adequate public notice and an opportunity to be heard has been provided to all

./~

interested parties in this Do.ckct, as requiIed by the Montana AdministJ::ativc Procedure Act,

Title 2, Chapter 4, MCA.

S.,The 1996 Act pcnnits either party to a negotiation pursuant to 47 U.S.C. § 251 to

petition this Commission to arbitrate any open issues in the negotiation ofan interconnection

contract, according to the parameters included in 47 U.S.C. § 252(b)(I).

6. Arbitration by the Commission is subject to the requirements offcderallaw as set

forth in 47 U.S.C. § 252.\ Section 252(b)(4)(A) limits the Commission's consideration ofa

petition for arbitration to the issues set forth in the petition and the response and to imposing

appropriate conditions as required to implement § 25 I(c) upon the parties to the agreement

7. In resolving by arbitrating under A7 U.S.C. § 252(b) and imposing conditions

upon the parties to the agreement, the Commission is required to (1) ensure that the resolution

and conditions meet the requirements of§ 251, including the FCC regulations prescribed

pursuant to § 251; (2) establish rates for interconnection, services, or network clements according

to the pricing standards in subsection (d); and (3) provide a schedule for implementation ofthe

terms and conditions by the parties to the agreement 47 U.S.C. § 252(c). The resolution ofthe

disputed issues in this Docket meets the requirements of47 U.S.C. § 2S2(c).
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The FCC's regubdions adopted to implement § 251 ofthe Telecommunications Act of

1996 arc binding on this ~mmjssioD, except the sections relating to the pricing and the "pick
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and choose" rules which were sta)":d by the U.S. Court ofAppeals for the Eighth Circuit pending

consolidated appeals; inter alia, subsequc:ntly vacated by the Eighth Circuit; and are now
",

.' .
pending appeal before the United. ~tates .Supreme Court in Iowa tItils. Bd. y. FCC. 120 F3d 753

. .
,/ .. -,

(1997), eerl. grtinted, 118 S.Ct. 6~~~.·· .
-. "

8. The Commission properly decides all issues presented by the parties, including

disputes arising following resolution ofthe issues presented in the petition for arbitration.

Section 252(c) ofthe 1996 Act does n6~limit the matters that may be arbitrated by the Commis­

sion. except the express provision that requires state commissions to limit consideration to the

issues set forth by the parties in the petition and the response. 47 U.S.C. § 252 does not limit the

issues that the parties may request the Commission to arbitrate and does not require that the

Commission only resolve issues identified as unresolved at the time ofthe arbitration.

9. Where the Commission has regulatory jurisdiction, it must apply federal law as

well as state law, and where Congress has preempted state law, the Federal law prevails. See

FERC y. Mississippi, 102 S.Ct. 2126 (1982)•.

ORDER

1lIEREFORE, based upon the foregoing, it is ORDERED that the issues presented" for

Commission decision following the initial arbitration are resolved as set forth above; and

IT IS FURTHER ORDERED that a single executed agreement incorporating the

provisions ofthis Order, Order No. 5961b, and Order No. 5961c shall be filed with the Commis-

sion for approval within 14 days ofservice ofthis ORDER.
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DONE AND DATED this 21st day ofApril, 1998, by a vote ofS-O.
. '

BY ORDER. OF THE MONTANA PUBLIC SERVICE COMMISSION

~·k~a.c.----
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/

..

~i~
Kathlene M. AridersoD
Commission Secretary

(SEAL)

~=~~
~Q~Juv,;;en
BOB ANDERSON, Commissioner

D~~~
~7?~
::OWE, Commissioner

NOTE: Any interested party may request the Commission to reconsider this decision.
A motioD to reconsider must be filed within ten (10) days. ~ARM 38.2.4806.



Date: April 30,1998

MONTANAPUB~C SERVICE COMMISSION

CERTIFICATE OF SERVICE

••••••
I hereby certify that a copy ofan qRDER ON SUPPLEMENTAL DISPUTED ISSUES,

in Docket D96.11.200, in the matter ofAT&T AND uswc:. dated Apri130, 1998, has today been

served on all parties listed on the Commission's most cw:rents~ce list, updated 5/14/97, by

mailing a copyth~f to each party by first class mail, postage prepaid.

~Sdk/FOrniecommiSSiOl1

Intervcnoa

Montana Consumer Counsel
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NO. A-97-CA..029-..~
(Couolidated uD.de·r A-97-CA-132-SS)

§
§
§
§
§
§
§
§
§
§
§
§

IN THE UNITED STATES DISTRICI COURT :10 I\r _F.'.L~,?,.... o.

FOR THE WESTERNDISTRICf OF TEXAS .
AUSTIN DIVISION 'S~3 F.~ •1 ~}\ \~ : 3~

SOUTHWES'I'EBN BELL
TELEPHONE COMPANY ud
THE COJ\.fMISSIONERS
OF nu: PUBUC UTJUn.'
COMMISSION OF TEXAS.

DefeudDa

AT&T COMMUNICATIONS
OF THE SOUlBWEST. INc.,

...bltflt

vs.

ORDER

This suit c:onccms judicial review of an interconnection agreement" between the plainritr

AT&T Communications oftbe Southwest, InC. r'AT&Tj aDd 1hc defendant Southwestern Bell
,

Telephone Company \SWBT"). The interconnection agreement was ubin.-ned and approved by

the Public. Uti1i~ Commission tuptIC"') p\1mWlf to §§ 251 and 252 oCthe Tc1ccommunicatiDDS Act

ofl996.47US.C. §§ 251-261 t Pub. L. No. 104,110 Stat. 56 (1996) (the MFTA" O1"tbe·,.Ad1- The

PUC has arbitrated and approved olher interconnection &greement5 between SWBT aM various

campedng telec:onununicaUous canic:s in addition to AT&T. and challenges to numerous aspectS

132-SS. styled Saurhwestem Bell Telephone Company v. AT&TCommrmiCQIIDPU oltAe Stnnh)4}t!St,

Inc., et lIl.

BciR the Court ate SWBTsCominpt Rule 12(b){7) Motion to Abate or Dismiss. filed

Fcbnwy 10, 1997 (#1]; SW'BTts Motion to Dismiss Pum1.w to Rule 12(b)(6)and l2(bXl), filed
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February 18, 1997 [#11]; AT&.rs Motion for Stay aDd Referral to the Fedet31 Communications

Commission ("FCC"h filcdMarch.13, 1997 [#21]; the PUC Commissioners' ~1otion for Summary

JtJdgmcz1t, filed Api19, 1997 [#38]; AT&rs CantingmtMotion for SummatY Judgment, tiled May

16, 1997 [#77]; and SWBT's Conliugent Motion for SummatyJudgment, filed May 30, 1997 [#89).

Also before the Coun is theFCC's Amicus Curiae BriefinSuppon ofPrimary )urisdictionRcfcrIa1,
/'

tiled March 28, 1997 [#36].1

L

In thiS lawut, AT&T claims mat two aspects ofits iIucrt:onneetion agreement with SWBr

~io1atc certainprovisions oCthe FTA and the applicable implementing regulations promulpted by

tbe FCC.2 AT&T raises the following twO issues in its amended complaint: (i) whether SWBT's

obligationunder § 2S1(c)(3) ofthe FTA to plOVide AT&T and other competini: tc)ecommunications

earners with nondiscriminatory access to SWBT's unbundled netwQf1c elements~ SWBT.

ratherlban AT&T, to obtein any necessary li.ccnscs orrighl to use apeesnenu from SWBT's 1hird-
,

party vendors ofintellectual propeny, such as hardware and/or software ("the intellectUal propcny

dispute"); and (u) whether SWBT is teqUired under § 2S1(b)(2) ofEbeFrA t ... provide AT&T and

1 SWBT's Motion to Abate and Modon for Snmm1ry Judgmc:: t arc both contingent
on b Coan's denial ofSWBT's Motion to Dismiss Putsuant to Rule 12(b)(f) and 12(bXl). while
AT&T's Motion for Suamllay IudlJDeat is cantiDgmt OD the Court-. d=ia1 alit! Molion for SlaY
am Referral to the FCC.

1 The FCC'. findinp aDd rules peruininl to the~~icmprovisions oftbe
FTA are emuaincd in the rust llepott and Otder, Inrp1~m~,tztion of rJJ4 ltH:Dl Compftidon
~OJIS In Ure TeIet:rRIUrIIIlIietUitml Act0/1996. CC DocketNo. 96-98 (Aug. S. 1996) (WFirst
Repent and~ the F"ust R.cpan aDd Order was cbaJJmpd in a coD,li4ated aetion in the
Ei&hth Citcu.it, wbichvacated, amoqothertbinp, the1'CC'1priciDs Nles Ihd so-called j)ick an4
choose" rules. S.lDM2 UtI/bin Btl. v. Fdertd CDmmunit:tlllOlU Commiai~1, 120F3d 753, 791­
801 (8th Cir. 1997).

-2-

-- - ~ ---,. '. . . _._~._-~.- --"
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othercompeting telecommunications carriers with amethod ofnumber ponabi: itY' known as "mUle

indexi~" (''the number portabilitY dispute").

With regard to the imel1ecmalpropenydispute. the rclcvant statulory z,ro'lision provides as

follows:

••. [E]ach incumbent local exchange cattier bas the following duties:

(3) Unbundled ateeIS

The duty10 provide. to any tcqucstinJ ~commJ1njcatiouscarrier for the provision
ofa telecommunications service, aondiscrimiDalOl)' access to netwotl: elements on
an ucbUDdIedbw .1 any tee1:mically feasible point on flies. terms. wd ccmdi.tioDS
that are j1m. rcaSODab1e. =d nondisc:rimiJwo!y in accordance with .he terms and
conditions althoa~and the requirements ofthis section and ~ection 252 of
this title. An incumbent local exchangecarriershallprovide such UDb1D1d1ed netWork
elementS in a manner that aDows =questing carries to combine such clements in
order to provide such telecommunications sczvice.

47U.S.C. § 251(3). Regarding tbcnumber'portabilitydiSpUte, 1beAaprovides that eadl incumbc:nt

LEe has the "duty to provide, to the cacm tcclmically feasible, number por.abiJity in accordaDce

with the ~uireJnen1Sprescribed by the Commission." 47 U.S.C. § 2S1(b)(:!).

Theintemmnceti011 agreementbetWeel1SwaT andAT&.Trcqui~SWBTto provide AT&T

with "a listofall known and necessary W:CD5CS or right to usc apeemems applicable to the subj~

NctwoIt Elemcnt(s) within seven days ofa request for such a list by AT&T." Sell Commimon~'

Motion Cor Summary Judgmem, Exh. C, IntercoDDc:cUon Agreement at 17.2.2. Although SWBT

must use its "1Jcst darts to faeiIime the obtaining" ofany license or right 1.0 use agreemem..it is

AT&T's zesponsibUity lD negotiate aU suchnecessmy agreements. See itt Ifa lkcnsc or agreemem

eatD101 be obD!ine4. SWBT must work wi1hAT&T 10 develop an a1lcmatc eL:ment or service. See

•

J Number portabWty simply IJU!aDS that customers do not have to change their
telephone numbers when they change cmic:ES.
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ide AT&T's &mended complaint alleges that the onus is em SWBT 10 negotilLle amendm.enu 10 its

licenses and right to use agreements wim third pany vendors; the PUC's fai11lre to impose such an

obligationon SwaTt AT&T argues. creates aD economic: bmier to entry that the FrAwas imc:nded

10 dismantle. See, e.g., AT&T's Consolidated. Memorandum at 10 ('"Because AT&T end other new

entrantS have no purchasing CIt bargain:iDg power with SWBT's vmdon. which is TemDtely

,/

comparable'to SWBT's. they arC! in no position to obtain such lic=ses on reasonable terms mal

would enable them to campcte cfrecrively."). The inteteonneetion qreement fiu'thc:r requires SWBT

to provide the two methoc1s ofuwnber ponability-remote call forwar~ ('~CF") and direct

inward dialing ("OW'')--thoFCC dctcmUned to be ~bnically feasible" under the Act at the time

the FCC issued its First Report and Order. See Commissioners' Mation for Summary Judgment,

Exh. C, Auacb. 14 at' 3.1; Fitst Report and Ordert In re TeIephon~Number Ponablliry. CC Docket

No. 95-116, 11 FCC Red. 8352. 84091110 (July 2, 1996). AT&T asserts lhat route in4exing is

comparable to RCF an4 DID and is technically feasible; AT&T tbetefore argues that SWBT.shculd
I

be: required to offer it under the M.

II.

SWBT moves to dismiss AT&rs claim tcprding the intellectual property dispute on. the

ground that the PUC does D01have lhepower to transfer third parties' iot~tual pmpenyto AT&T.

Further, SWBT asscns AT&.T is seeking the right to usc intcUCdUal property 3WDed bythird parties

withoutobtaining1hciraraseat and withoutproViding compensation to those 1hirdparties for1hc use

ofthcir intellectualpropcny• .A1tt:t.narively, SWBT moves TO abate the action .'until AT&T joins as

}*drsaU ofthOst: whoserip AT&T sccb to =cpropria~" See SWBT'I Cantinges1t Motion to

Abate at 1. SWBT also seelcs dismissal ofAT8(f's c1ahn reJmfn8111e number ponabilitY~ on

me graUDd that route ind=ing is not specifically mandated by FCC rcgula1ions.
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There is no question AT&T's amended complaint states two viable clahns. First, as AT&T

reitcrat~ in iu sub~ pleadings, SWBT fimdamenWly miscbaraetcr.:·:es AT&T's claiJns

rcpding the iJudlecmaJ propeny dillpUle. ATILT docs Dot seek, as SWBT alleges, to expropriate

the intel1ecNal pJOPCnY oftbird panies withwhom SWBTbas Iiccnsil1g orright to use aereements.
~,

" ,

Rather. AT&T merely leeks c:Jarifieation of the obligations SWBT has DOdd' the Act. if any. to
", ..

/' ,',' ,

procure IiceosinglDdtight to~ agreementS onbebalfofAT&T aDd other requesting carried to

theextent suchagreemcms are~ for SWBT to provide eettain unbund1.:d nctwoxk elements.

Second, the -naw.re ofSWBT's attack On AT&T's numberportability claim relates to the merits of

the claim and is more appropriatelyIaistd in swaTsmo1ion Cor I'Unnuuy judgment. AccotdiDgly.
~! .

SWBT's moUon to dismiss andc~motion to abate arc without merit aDd should be denied.

The only remaining issue. thea, is whether summalYjUdgment or refertal to the FCC is the proper

eo\USe ofaction. Despite having initially $OUgbtjAdicial review of'tbe inten:onncction asreem~t

in federal court. AT&T now asserts. and the FCC agrees, tballhe intellectual property and number

portability disputes should be referred OJ the FCC under the prin1aJy jurisdictiun doctrine. Because

a detc:nninatiQn tba11bc issues raised in AT&T's amended complaint IU"e appropriate tor rdczral to

the FCC would obviate the need for a ruling on the summaryjudgment motic:1U filed by all parties

to this suit. the Courtwill considCl:' AT&T's alOtion far stay and refcrIal firtt.

The pdmary jurisdiction doctrine is a judicially created docaine Ibat is invoked ~hcn

emorccmcm ofral claim reql1D'es the tesOlIltian of'iSSUCI which. l1I2det a re~:aIauny scheme. have

betl1lp1accc1 within1b.e special~ ofan administrative body." Ur.!1ed Slatu \t. W'estun

Plldftc Rrzi1rotul Co., 3S2 U.s. 59.63-64.77 S. Ct. Hil. 165 (I~S6). The d1miet eoun. within its

dJsaetion. may dismiss or etay me suitp=dj~me resoluUOD ofall or loml~portion ofthc acUOD.

bythere1evBm~vc agency. SeeReiterv. Cooper, SO' U.s. 258,268-69. 113 S. 0.1213,

--
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1220 (1993); Wagner &: Brown v.'ANR Pipeline Co., 837 F.2d 199.210 (5th eir. 1988). The Court

must~ the panies' need to TeSOlve the: action ex:pec1itiously against the ben::1its ofobtaining the

fccJeralagcocy's ex:pcmse on a particular issue. SI!i! OulfSralBJ UtiJiries Co. lI• •41abamaP~Co.•

824 F.2d 1465.1473, opinion amendedby 831 F.2d 557 (5th eir. 1987). Sigcific:amly, application

of the doct:rine is particularly appIopriarc where -uniformity of certain types of administrative

decisions isdCsitabJ.e, or where there is a need for the expert and spceialbed knowledge of the

agencies." Site Wagner. 837 F.2<1 at 201 (quatiJJg-Avoyelles Sponsmen 's Lea~:s.lnc. v. Mann, 715

F.2d 897. 919 (Sth Cir. 1983) (quotations omitted». Conversely, "when the: agency's position is

sufficiently clearor nontechnical or when tbe issue is peripheral to the main litigation, eouns should

be very reluctant to refer." Sa M;siUsippi POWtrr &: Light Co. lI. United Gu Pipe Lin, Co., 532

F.2d 412,419 (5th Cir. 1976). The Court can Ocfer to the agency "only i!1h.e b=1efits ofagCDC)'

review exceed the com imposed 011 the panies." See Wagner. 837 F.2d at 2]0

.Applying tbe£e guidtjlines to the issues raised in the intellectual property dispUte, the Court
!

conclades that deferral to the FCC is appropriate on lhat claim. FUst. the relationship of§ 2S l(c)(3)

to the inte11ecmal property rights oftbird panies who have licensed their intellcctuaJ propertY to

incumbent LEes for use in the LEes' pbysical f'acllitics is precisely the type of issue within the

FeesspccUll competence. For instanCe, indrawing its conclusion that h1cumi:.entLEes shouldbear

the barden ofnegoUaDni amendmenr:s to their already-existini licemiDi agreements with third

parties. AT&T eJCamined the compatUivc CCODomic positions ofiDcumbem LEes aDd requesting

emnc:r.L AT&T fi.mher arguccl that~T has an unqualified duty under du:: 1996 Am topro~

ndiciminatmyaccess to tho eJemc:ms ofitl DCtWork: [aDd] that SWBT cmmot evade 1bose du1ics

byvittue ofits agreements with thiniparties." AT&T's ReplyBrlefat 4. S\\t'3T. onthe other band,

argues thatme Act "neither St8ICS Dar suggcsu that lID iDcumbcm [I.BClnwst give a (requesting
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canier] something the LEe docs not c0mr01-the imellecmal propeny ownedbythird pany vendors

who haye allowed the LEe to use that propetty' pursuant to limited licenses." SWBT's Response

Briefat 3. SWBT also argues 1baI requirina all carriers to obtain =cessary licenses and. right to use

agreements is. bydefinition. uondiscriminaroly and therefore lawful under the Ar:c. The FCC is in

a far better positiem than tbis Court to evaluate these competing ec:cmomic amd policy eoncems in
,/

light ofthc oVerall statutoI)' structure and goals oftbeFrA; moreowr, the need for unifmm national

standards on this issue is great.·

AlthouJh the FCC has yet to spcalc direetly on this issue, the dispwe has been raised in

another proceeding pending before the FCC. S. Petition ofMel for Deelar.&lOT)' Ruling, Docket

CCBPo197-4 m:1 CC Docket No. 96-98 (March II, 1997). On MaJcb 14, 19~7, me FCC issued a

public notice that interested parties should file all comments on this matter by May 6, 1997. S~e

Public Notice. Pleading Cycle EnabJishedlor Commentt On Pmtlon ofMCIJo:-lkr:1aratoryRJding,

CCBPo197-4 Bnd CC Docket No. 96-98 (March 14. 1997). Although the FCC has not yet usued
its IU1ing, the FCC assures the COlltt in its amit:us brlefthat it will act expedillously to resolve this

mancrupon a referral by this Court. See Mitt. Power d: Light, 532 F.2d at ~20 ("The advisability

ofinvoking primary jurisdiction is grcau:5t when the issue is a1Ica4ybefote the agency.'. Finally,

every party to this cause has. at one point or another, suggested lhat refem1 [0 the FCC wder me

4 The EiglnhCircuitbrieflydiscussed asimilar. but sigxrifi~ Invader, issue inlowa
UriJlria BDDrd. In that cue, the issue was wbmhar the FCC's unbundlina rules couId infiiDge on
or result in an UIlCOD51itutioI taJciacof.~ propcnyrights ofthU-d panies wbo 1iceose
their tedmology to iDcumbe:Dt LEes 101' use in the Incumbent LECs' QetWorl:s. S.Jawa Utilida
Bd., 120 F3d at 817-18. The Fia''''' Circuit expressed some sbpdcism about the merits orsuch a
claim, observiDg that~Act itlC1i'~y canremplarea that requesting CIII'rlc:rs will have aecess
to nelWorlc clements 1hat arc proprlewy in namrc." Sa ill. at 817 '" D.37. However, the Eighth
Circuit declined to n:ach the issue on me ground that 1U) pany to the proce.~ had samdiaa to
punue1he daUn. See id. at 81'.
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priDwyjurlsdicdon doctrine would at least be unopposed. ifnot appropriate. ~ft SWBT's Motion

to Dim;Uss at 11 ~IfAT&T·s contc:nti011 is tbat the PUC or the FCC ihould have imposed [the

requirements] AT&T a4voca1C5 bete., this Coun sbould tcfer tbe 'lucstWus t·) the proper aacncY

1mderlhe doarine ofprimaIyjurisdictiQl1."); PUC Commissioners' Response !l2 (''[A]lthough the

Commissioners are not unattembly opposed to a stay, the Court should he aware of cenain
,/

CODSideratiODS 1bat counsel against a my.,. Insum, all ofthc faetms bca~,r counsel in ~vorof

referral to the FCC; tbcn;f01"e. the Court concludes that a stay is appropriate and that any Nling on

summary judgmemwould be prcmarute and ill-advised at Ibis stage in the proceedings.

1besameconclusion is compelled withtespCCtlO AT&T's interimnumberportability clahn.

With regml to that issue. the FCC rule promulgate4 under the Aet provides u follows:

Deployment ottraDsldollal measures for number portabDitY

All LEes shall provide trmsiticmal measures. which may consist ofRcmotc Call
ForwardiDg (R.CF), FlexibleDitect InwardDialing (DlD), or any other comparable
and teChnically feasible method. as 500n as reasonably possible upcr.:1 receipt of a
specific request from another teJ.ccommunications camer. until such tinlC IS the LEe
implements a long-term database method for numberponability in1lut area.

47 C.F.R. § 52.27 (1997). It appem that the issue presente4 here-whetbf:r route indexing is a

"comparable" and "t=hnicaUy feasible"m~ orintc:rim number~ilit)'-is the precisely the

tYPc ofunsemcd. tccbl3ira) manerwhicb is pll1icu1arlywithm theFCCs specl1lized knowledge and

expertise. Nevmhelcss, bOth SWBT and the Commissioa=s IlIUe that IUmrtI&tYjudlJDClU on this

c1aimis prefcnblebecausc1hc~ agreemeat requires SWBT toptoVi4e RCF aoclDm,

the oaly med10ds ofnumberportabi1i1)' whichhave been dec1arecl teclmica1Ly feasible UDder FCC

rep1a1iDn!L See /" N TelqADlle Number-Pontlbtltt)l. 11 FCC Red. 8352, 84091110 C-[B]ccausc

e\m'ClUly R.CF and Dm 8R the only mctbods tedu2ically feasible.~ beJieve that usc of these

mdhods. in~ eompons with1he requircmc:nts of1be statute."). The FCC tel'alations go on10 say,

-s-
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however, that ""the 1996 Act coutemplates a dynamic, not static, definition of" technically feam.cle

number.ponabwty melbods." and provides that incumbent LECs arc required 10 begin deployment

ofa Ions-tenD number ponabilby solution by Oetober 1, 1997. $~~ ide Althc,ugb the dcfcndaDls'

argumcms are not without some fwee, tbe Court is oflhc opinion that the pr~,per course ofaction

is to refer1bismaner to theFCC given (i) lbe~edand ever-changing obligation ofincumbent

LEes to providC number portability, and (ii) the explicit and unambipous stnutory mandate 1hal

the FCC implement the %lumber ponabiUtY requirement. See 47 U.S.C. § 251 (b)(2).

For the foregoing reasons, the COUl'1 =ters the following orders:

IT IS ORDERED that SWBT's Contingent Rule 12(b)(7) Malian to J\ bate or Di$miss [#7]

is OVERRULED AND DENIED;

ITIS FURTHERORDERED tbatSWBT'sMotiooto Dismiss Pursuan: 10 Rule 12(bX6)and

12(b)(1) [#11] is OVERRULED AND DENIED;

IT IS FUR~ORD:ER.ED that AT&T's Motion for Stay and R(~t'crral to the Federal

Communications Commission [#21] is GRANTED, and AT&T's claims tor affimwivc relie£

origiully filed in Cause No. A-97-eA-Q29-SS. are STAYED pendina~ exercise of primary

jurlsdicrlOD by the FCC;

II ISFUR.nmR ORDERED that Ihc PUC Cotnmisstonel'S' Motion fOr Summary Judgment

[#38) is OVERlUJI.ED AND DENIED without prejudice 10 refilinJ following the exercise of

primalyjurisdicnOD by the FCC;

!TIS FUR'IHERORDERSD matAT&T's CommgemMotion for Swr.maryJudgmcnI [#71]

is DISMISSED I1S MOOr without ptejucUce to rdi1iDI followiuS the exercise of primaJy

jurisdictionby the FCC; and

-9-
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j11tisdiction by the FCC•

If ISFINAl.LY ORDERED that SWBT's ContingentMotion forSwn.~ Judgmem [1#89]

is OVERRULED AND DENIED without prejudice to refiling following the exercise of primary

..
SIGNED on tbis /7-- day ofAugust 1998.
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will not make a fonnal recommendation to the Commission on the method for combining
UNEs. Instead, staffexpect this issue to be addressed in the current pricing phase of the
OANAD proceeding, and the Commission should have a draft decision for consideration
by the end ofthe year. An issue ofthis importance and impact is best addressed in a
generic proceeding where a substantial record has been developed. StaffwiII defer to the
outcome in this generic proceeding, where the issue can be examined in a much broader
context than was possible in the instant 271 proceeding.

However, if Pacific's five methods are approved in OANAD, in its 271 compliance filing,
Pacific should provide a rigorous independent test that demonstrates how well each of the
five methods performs. For more information, see the OSS Testing section.

,.",." "

b) Access to Intellectual Property

Intellectual property (IP) is the software programs which are part ofa UNE which a
CLEC leases. Pacific indicated that it is the CLEC's responsibility to obtain any
necessary Right To Use (RTU) agreements, although during the course ofthe workshop
Pacific did agree to negotiate with software vendors on behalf of a CLEC. Pacific also
indicated that it would provide a list of licensees and use its best efforts to facilitate the
obtaining of any licenses. Pacific stated that the company only intends to recover the
costs of negotiating on CLECs' behalf, including any RTU specific to the CLEC's use of
the UNE.

CLECs countered that Pacific should negotiate a master agreement with vendors on
behalf of all CLECs using the intellectual property. When a CLEC orders a UNE that
requires the use of intellectual property, Pacific is in the best position to know which
rights are implicated.

The workshop participants discussed whether the software vendors are interested in
having agreements with the CLECs. Pacific provided copies of documents filed at the
FCC by Bellcore, Lucent Technologies, Northern Telecom, et. a1. in April 1997 in CC
Docket No. 96-98, in response to MCl's petition for declaratory ruling concerning
provision in Southwestern Bell's Oklahoma and Kansas Statement ofGenerally
Available Terms (SGA1). The SGAT provision made it clear that the CLEC, not the
ILEC, was to negotiate agreements to use any intellectual property belonging to a party
other than the ILEC which is embedded in an unbundled network element to be used by a
CLEC. MCI asked the FCC to hold that TA 96 requires the ILEC to negotiate the
CLEC's use agreement. The FCC has not yet acted on this issue.

Lucent made the following statement in its FCC filing on this issue:

(1)he Commission must preserve Lucent's right to protect its intellectual
property against use by any entity, whether a CLEC or incumbent LEC, in a
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manner which exceeds the scope ofthe originally issued license grant, without
due and just remuneration. This protection may include, but is not limited to,
additional license terms, additional license fees and non-disclosure terms, as
appropriate.

Lucent described cases where the scope ofa license would have to be expanded. For
example, its software licenses may contain provisions limiting the use ofthe software
beyond a certain capacity (Le., number ofusers or number ofminutes). Another example
Lucent raised involves its software development platforms licensed to customers for use
in developing telecommunications applications. Use ofthe platform by a CLEC to
develop its own applications would be outside the original license granted to the ILEC.

./
In its co~~ts, Northern Telecom (Nortel) raised similar concerns, stating that if the
UNE allows a carrier to access the vendor's equipment, software and/or proprietary
information, or permits such carrier to modify the equipment or software, "significant
vendor rights are likely to be implicated." Nortel also states that quality and performance
specifications and indemnities made by Nortel to its customer may become void ifthe
access provided to the requesting carrier results in the equipment or software being used
in a manner not contemplated by the contract.

While Nortel's contracts may grant an ILEC or CLEC the right to make modifications to
its software, Nortel states that it should not be liable for any claims that may be brought
against the company arising out of such modifications. Either or both carriers should
affirmatively indemnify Nortel against any claims brought by third parties against Nortel
because of such modifications.

I

I

Even thotigh the FCC has not yet acted on MCl's declaratory ruling, staffdetermined that
the views expressed by the major switch vendors have merit, and will be taken into
account. Software is a valuable commodity, and the rights ofthe developers of such
intellectual property must be maintained.

At the time that a CLEC first orders a UNE involving the use of intellectual property,
Pacific should give the CLEC two things: (1) a list ofall software licenses associated
with the UNE and (2) a description of the specific uses allowable under its own license
agreement with the vendor.

Other issues to.address include who should negotiate with the vendor, and who should
pay the RTU fee. Decision 98-02-106 in the Commission's OANAD proceeding adopted
Pacific's cost studies for UNEs, with some modifications which are discussed in the
decision. 'The decision states as follows:

Pacific's January 13 cost studies reflect the reassignment ofapproximately $500
million of"shared family" costs approved in D.96-08-o21 directly to unbundled
network elements, as required by TELRlC principles. Ofthis 5500 million,
Pacific detennined that approximately SilO million should be assigned to
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switching elements, such as call set-up, usage, line ports, trunk ports and vertical
features. Approximately three-quarter's of the reassigned SIlO million
represents Right to Use (RTU) fees, i.e., license fees that Pacific pays for the use
of switching software.'

In other words, CLECs are already paying over S80 million in RTU fees which has been
embedded in the cost ofthe switching UNE. While Pacific's position in the 271
proceeding is that the RTU for individual CLECs is not included in UNE prices,lS that
does not square with Pacific's cost study for the switching UNE. RTU fees have been
included in the cost studies that Pacific filed with the Commission. Since Pacific is
assessing this cost on CLECs, Pacific has the obligation to obtain any necessary RTU
agreements oJ! behalfofCLECs, at least for all instances in which the CLEC's usage of
the intellectual property is the saine as Pacific's. This must be done at no charge to the
CLEC for either the negotiations or for the RTU fees themselves, since Pacific is already
recovering those costs in the price of the UNE. However, in those cases where the
CLEC seeks to use the software in a different manner, or to modify that software, the
CLEC has an obligation to negotiate an RTU directly with the vendor and pay any RTU
fees set by the vendor. Pacific should be indemnified and held harmless if the CLEC
does not negotiate RTU agreements in those cases where it is using the software in a
different manner from Pacific, or is modifying the software. Likewise, the software
vendor should be indemnified and held harmless for any modifications to its software.

Staffrecommends that Pacific perform the following steps relating to CLEC access to
intellectual property in order to satisfy checklist requirements:

• At the time that a CLEC purchases a UNE involving access to intellectual
property, Pacific should provide the following:

• A list of the software vendors
• A description of the specific license agreements for each type of

software, Le., specific uses, limits on number of users, or number of
minutes.

• Pacific should negotiate any necessary RTU agreements for use ofthe
software which parallels that in its own agreement with the vendor. Since
Pacific is already recovering this element in its UNE prices, Pacific should not
charge CLECs for negotiations or the RTU fees.

c) Access to Ancillary Equipment

In its March 31, 1998, filing AT&T stated that Pacific refuses to provide ancillary
equipment (i.e., amplifiers, pads, equalizers, and signaling units) necessary for AT&T to
be able to provide service through UNEs. Ancillary equipment is needed to interconnect
UNEs or to make a UNE function properly. Without this equipment, many ofthe

IS Pacific's comments on StaffNotes, Subject: UNEs: Access to Intellectual Property, July 23, 1998.
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AT&TIMCI JOINT PROPOSAL - RIGHT TO USE ADDER
CHECKLIST ITEM 2, RECOMMENDAnON 4

Legal Requirements

To the extent a right to use (RTU) adder is imposed, it must in provided in a way which ensures just,
reasonable and nondiscriminatory access to UNES at parity with that SWBT itselfobtains':' Section
25 I(c)(3) ofthe federal act

Competitive Requirements

Vendors, when approached by SWB:T about additional RTUs, will have the natural incentive to seek to
take advantage of the profit opportunity by demanding additional licenses. If the adder is negotiated by
SWBT, but paid only by the CLECs, it is reasonable to expect that SWBT would have IittJe incentive to
test vendor claimrthat additional licenses are required or to ensure that fees arc reasonable and on par with
the fees chargedSWBT. This expectation is reasonable in any circumstance where any entity, not just
SWBT, is negotiating on behalf of its competitors and without any of its own self-interest at stake.

The outcome ofsuch negotiations to be expected would likely be multiple and continuing proceedings in
which the Commission is called upon to review individual RTUs obtained by SWBT to resolve disputes as
to whether licenses were actually required and the extent to which the agreed fees were reasonable. This is
precisel)' the situation that Commissioner Walsh sought to avoid in the May 21 Open Meeting:

There may be stUff that's licensed to Southwestern Bell that other competitive providers or other
ILECs have been using all along, and, you know, there may only be five things where, as a matter,
you know, that you have to get a license, and what I want to do in the collaborative process is to
pare the right-ta-use issue down to the absolute bare minimum of legal licensing, and I want
Southwestern Bell to participate in that, and to the extent that other people have been using this
stuff in their syStem ad infmitum or for years or whatever, I don't want this to be thrown up as a
barrier to entry, and I want to see it get down to the absolute bare minimum.

I think we have to keep from having rights to use just sort of rise up now because people see an
opportunity somehow to profit from this thing and get it down to the true ... legal issue of
violating somebody's licensing ifyou use it and don't get permission. (Docket No. 1625 I, May
21, 1998 Open Meeting Transcript, Pages 245-246)

The most efficient way to avoid or limit the unnecessary licenses and unreasonable fees is to ensure SWBT
has the same incentives to limit incremental RTU fees that it has with respect to RTUs to this point The
events in the UNE cost proceeding, in which proposed costs in many instances were substantially above the
level found by the Commission to be reasonable, is a good predictor ofthe course to be expected for RTU
fees, absent the existence ofsuch incentives.

In the existing environment where SWBT negotiates RTUs for its benefit and to benefit its customers,
SWBT has the necessary self-interest to negotiate licenses only where necessary and to obtain the most
reasonable fees, because it is compelled to pay the resulting costs.

Proposal

AT&.TIMCI propose to extend this incentive to future RTUs by creation ofsingle right to use adder which
is calculated by application ofall RTUs associated with the facility, existing fees plus any incremental fees
subsequently negotiated by SWBT, across all uses oftbose facilities. All users ofthe facilities to which the
right to use fees relate. CLECs and SWBT alike, would bear the right to use costs associated with the
facility. with individual shares being determined by the individual company's actual use ofthe facility.


